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So: Dobbs v. Jackson Women’s Health Organization has overturned Roe v. Wade. That means each state decides abortion policy for itself.

But state policies vary widely. As of 19 August 2022: (“Dobbs”)

· 9 states restrict abortions from fertilization (South Dakota, Missouri, Kentucky, Oklahoma, Texas, Arkansas, Louisiana, Alabama, Mississippi).
· 35 states restrict abortions at some other point: after 6 weeks, 15 weeks, 18 weeks, 20 weeks, 22 weeks, viability (c. 22-24 weeks), 24 weeks, or 27 weeks.
· 6 states allow abortions up to birth (Alaska, Oregon, Colorado, New Mexico, Vermont, New Jersey—also the District of Columbia).

The states’ patchwork seems rather absurd: the laws contradict, so they can’t all propose a best solution.

Might a national policy be decided upon that would be optimal? But a national policy would require deciding on a moment during intrauterine development when abortions would become legal.

Several such moments have been suggested.

(1) Implantation

Fertilization occurs when a sperm penetrates an egg and the two become a new cell. Normally this happens in a fallopian tube and takes up to 24 hours.
After the zygote becomes a hollow ball of cells (a blastocyst) and enters the uterus, implantation in the uterine wall begins, about 5 days after fertilization. Normally implantation takes about 14 days, but it can take anywhere from 8 to 18 days.
A third to a half of concepti fail to implant. After implantation, a fourth of concepti miscarry. The principal cause is chromosomal anomalies.
The definition of pregnancy is important in the abortion debate. If pregnancy is defined as occurring at fertilization, then eliminating an embryo after fertilization is abortion. If pregnancy is defined as occurring at implantation, then eliminating an embryo prior to implantation is not abortion. (Actually, in medicine “pregnancies are dated . . . from the first day of a woman’s last menstrual period.”) The Guttmacher Institute notes that defining pregnancy as implantation “is critical to distinguishing between a contraceptive that prevents pregnancy and an abortifacient that terminates it.” German law specifies that a procedure that eliminates a conceptus before implantation is not an abortion. The second Bush administration established that pregnancy only occurs when a fertilized egg implants. But some state policies say pregnancy begins at fertilization. (Some states use “conception” for fertilization, but in medicine “conception” usually means implantation.)

(2) Heartbeat

From 2013-2021, over 12 states passed fetal-heartbeat laws. The Texas Heartbeat Act was the first to go into effect (1 September 2021).
The Texas Heartbeat Act defines “fetal heartbeat” as “cardiac activity or the steady and repetitive rhythmic contraction of the fetal heart . . .” (Technically, the Act should say “embryonic heartbeat”: a conceptus is a zygote in days 1-3, a morula in day 4, a blastocyst in days 5-10, an embryo from days 10-12 to week 8, and a fetus from week 8 to birth. Use of “fetus” for “embryo” is not uncommon in popular speech; but perhaps, as some suggest, the Act uses “fetus” to make readers imagine a more well-formed baby.)
The Act says, “A physician may not knowingly perform or induce an abortion on a pregnant woman if the physician detected a fetal heartbeat for the unborn child.” Since cardiac activity “can be as early as six weeks,” the Act generally restricts abortions to the first six weeks.
A stethoscope on an adult chest hears cardiac valves opening and closing. But fetal heart valves can only be heard around week 10. In an embryo at 6 weeks, an ultrasound machine is not detecting heart valves but cardiac-cell activity, “electrical activity from cells that aren’t yet a heart.”

(3) Pain

Should abortions be restricted when the fetus can feel pain? But when can a fetus feel pain?
According to Stuart W.G. Derbyshire in the British Medical Journal, “Important neurobiological developments occur at 7, 18, and 26 weeks’ gestation and are the proposed periods for when a fetus can feel pain. Although the developmental changes during these periods are remarkable they do not tell us whether the fetus can experience pain.”

(4) Brain waves

How about brainwaves as the cut-off? But how shall brainwaves been defined?
At week 5, synapses begin to form in the spinal cord. At week 6, these synapses permit “spontaneous arches and curls of the whole body . . .”
At week 10, there are finger movements, “hiccuping, stretching, yawning, sucking, swallowing, grasping, and thumb-sucking.”
During weeks 14-27 (second trimester), the brainstem (mostly complete by week 27) controls breathing.
During weeks 28-40 (third trimester), there is electrical activity in the cerebral cortex’s motor regions and sensory regions (for touch, vision, and hearing).
In the third trimester, fetuses are “capable of simple forms of learning, like habituating (decreasing their startle response) to a repeated auditory stimulus, such as a loud clap just outside the mother’s abdomen.”
They can also “learn about the sensory qualities of the womb, since several studies have shown that newborn babies respond to familiar odors (such as their own amniotic fluid) and sounds (such as a maternal heartbeat or their own mother’s voice).”

(5) Viability

“Viability” is the ability to survive a premature delivery. At viability, there is “a reasonable probability it [a fetus] could survive outside the womb with care.”
For the US, viability is around 23-24 weeks (around 6 months), “though some hospitals offer aggressive treatment for babies born at 22 weeks gestation and survival has been reported as early as 21 weeks.”


Given these data, when should abortion be allowed and when restricted?

Few dispute that a zygote is alive, that life begins with the zygote. In Germany, for example, “The embryo protection law in force as of January 1, 1991, defines the beginning of life [as] the fertilized egg cell capable of development already from the time of fertilization.”
Few dispute that a zygote is a human life.
The crucial question is, “When is a human being a person?” “Person” usually means “someone having exceptionally high moral status, often described as having a right to life, an inherent dignity, or mattering for one’s own sake.”
I see personhood from fertilization. That’s because I see every human being as having natural and inalienable rights. Forego that belief, and you’re in China: might makes right.
All of the thresholds proposed above presume that, before the threshold, it’s not a person; after, it is a person. But they are arbitrary: they all suppose that personhood, absent one day, suddenly appears the next.
Few dispute that abortions should be allowed to save the life of the mother. In fact, all states include that provision. Two conditions that might endanger a mother are ectopic pregnancies (implantations outside the womb—1 of every 50 pregnancies in the US), which can cause uncontrollable hemorrhage; and “severe anomalies incompatible with [fetal] life,” which can, rarely, endanger the mother.
But I would not allow abortions for rape or incest. The human being who results from such a terrible act did not commit the terrible act. And he or she is a person.

I recognize, however, that my position is not politically “viable.” So I accept that some compromise should be agreed upon to limit abortions. Otherwise:
· from 1979-2015, 336 million abortions occurred in China, a result of its one-child law
· from 1973-2022, 63.5 million abortions occurred in America

Perhaps a national policy of 12 weeks (3 months) is feasible.

. . . polls by Gallup/CNN/USA Today and Associated Press/NORC from 1996 to 2021 reveal that more than 60 percent of Americans say abortion “should be generally legal” in the first three months of a pregnancy. That number drops precipitously, to the low 30s, when Americans are asked about the second trimester, and to below 20 percent when they’re asked about the third.

Catholics who wish to lessen the number of abortions can in good conscience accede in such a compromise. In 1968, Pope Paul VI said in the encylcical Humanae vitae (§ 14): “sometimes it is lawful to tolerate a lesser moral evil in order to avoid a greater evil or in order to promote a greater good . . .” And in 1995, Pope St. John Paul II said in the encyclical Evangelium vitae (§ 73):

. . . when it is not possible to overturn or completely abrogate a pro-abortion law, an elected official, whose absolute personal opposition to procured abortion was well known, could licitly support proposals aimed at limiting the harm done by such a law and at lessening its negative consequences at the level of general opinion and public morality. This does not in fact represent an illicit cooperation with an unjust law, but rather a legitimate and proper attempt to limit its evil aspects.
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